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AHHOTALMUA

B 0aHHoli cmamee paccmampusaemcs npobaema K8anupukayuu cocmagos npecmynaeHull, Hapywarwux
KOHCMUMYyUYUuoHHble Npasa u c80000bl Ye08eKa u epaxoaHuHa. Aemop desaem 0CHOBHOU AKUeHmM Ha y2o-
JI0BHO-NPABOBYI0 XAPAKMeEPUCMUKY npecmynieHul, COOepHawux NoHsImue «Hacuaue». AHanausupyemcs Hop-
MamugHo-npasosas 6asa, Kacaruwascs npecmynaeHull Npomue KOHCMUMYUUOHHbIX Npas u ceobo0 Yyesosexa.
Lns 0eMoHCmpayuu Koau4decmea npecmynseHud, OmHOCAUWUXCS K 0aHHOU cgepe, npugodumcs cmamucmu-
Ka cydebHoz0 denapmameHma npu BepxosHom Coseme P®. Aemop noduepkusaem akmyanbHOCMb OGHHOU
meMmsl 8 puUCNpyOeHyuU, mak Kak YeonosHslili kooekc PO He codepium onpedeneHus NOHAMUS «HACUaues,
a omcymcmaue eOUH020 MOJIKOBAHUS U NPU3HAKO8 «HACU/IUS» 8 PA3HbIX COCMABAX NpecmynseHus S8/19emcs
npobnemol, 8bi3bisaem 8 psde Cy4aes HEBEPHY Kaanau@uKayu npecmynaeHus. Aas moao 4mobel NOHSIMe,
KaK UMeHHO CyObl pacKpbl8arm Hacuaue 8 0OHHOM cocmase npecmynsieHus, asmop 0bpaujaemcs K cyoebHol
npakmuke. B 3akaoyeHue asmop npuxooum K 8si1800Y, 4mMo HA3pesaa Heobxo0UMOCmb 8HeCeHUs psa0a nonpagok
8 3aKkoHoO0amesnbHyto 6azy P® u paspabomku obujeli yenocmHoli eQuHoU KoHuenyuu Hacuaus. lpu HanucaHuu
Hacmoswel pabomsl 6bl1U UCNO6308aHbI 0OUEHAYYHbIE NPUEMbI NO3HAHUS, MAkue Kak 06obuieHue, aHanus,
cuHmes, cpasHeHue. Takme NPUMEHSIUCL CNeYUanbHble Memoodsl NO3HAHUS: CPABHUMEbHO-NPAsosol, 102uye-
CKUl, HOpMasTbHO-OpUOUYECKUL, CUCMEMHO-CMPYKMYPHBIU U QYHKUUOHAbHBIL Memods! No3HAHUS. [pumeHeHue
nepequcneHHbIX MemModo8 8 COBOKYNHOCMU NO380/1UJI0 OCYUECMBUMb CUCMEMHbIU aHAnuU3 npobnemsl Keanugpu-
Kayuu cocmagos npecmynaeHul, Hapywarowux KOHCMumyyuoHHbIe npasa u c80600bl Yes108€Ka U 2PaXOAHUHA.

Kntouesbie cnosa: npecmyniieHus npomug KOHCMUMYUUOHHbIX Npag u ceo600 Yen08exka u 2pawoaHuHa; oeticmsue;
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ORIGINAL PAPER

Qualification Problems of Crime Elements
Against the Constitutional Rights

and Freedoms Containing the Criminal Law
Concept of Violence

ABSTRACT

The paper considers the problem of offenses qualification that violate the constitutional rights and freedoms
of a man and citizen. The author focuses on the criminal-legal characteristics of crimes containing the
concept of violence. The paper analyzes the legal framework relating to crimes against constitutional human
rights and freedoms. There have been given the statistics of the Judicial Department under the Supreme
Council of the Russian Federation to show the number of crimes related to this area. The author emphasizes
the relevance of this topic in jurisprudence, since the Criminal Code of the Russian Federation does not
contain a definition of the concept of violence, as well as the lack of a single interpretation and signs of
violence in different elements of the crime is a problem, causing in some cases an incorrect qualification of
the crime. The study turns to judicial practice for a precise understanding how the courts reveal violence
in this crime. As a result, the author comes to the conclusion that there is a need to introduce a number
of amendments to the legislative base of the Russian Federation and develop a common holistic unified
concept of violence. When writing this work, general scientific methods of cognition were used, such as
generalization, analysis, synthesis, comparison. Special methods of cognition were also used: comparative-
legal, logical, formal-legal, system-structural and functional methods of cognition. The use of the above
methods together made it possible to carry out a systematic analysis of the problem of qualifying offenses
that violate the constitutional rights and freedoms of a person and a citizen.

Keywords: crimes against the constitutional rights and freedoms of a man and citizen; action; inaction;
violence; criminal-legal characteristic; violence usage; violence threat

For citation: Biryukova E. A. Qualification problems of crime elements against the constitutional rights
and freedoms containing the criminal law concept of violence. Nauchnye zapiski molodykh issledovatelei =
Scientific notes of young researchers. 2022;10(4):41-52.

BBepeHue

Mpexnae 4eM NpUCTYNUTb K aHANMU3y Yroa0BHO-
NpaBOBOr0 MOHATMA HAaCUAMA B NPECTYNNEHUAX
NPOTUB KOHCTUTYLMOHHbLIX NpaB u cBobon ye-
JIoOBEKA U rpakfaHuHa, Hy>HO 6onee noapobHO
M3y4YnTb HOPMATMBHO-NpPaBOBYH 6a3y, KacatoLly-
l0Ca 3TOro BONpocCa, pUAMYECKY nuTepaTypy
M HOPMATMBHO-NPABOBbIE AOKYMEHTbI MO AAHHOWM
TeMaTuke. Ecnn 06paTUTbCa K TEPMUHONOTUMK, TO
topuanYecKas Hayka TpaKTyeT NpecTynaeHus npo-
TUB KOHCTUTYLMOHHbIX NpaB M cBobopn yenoseka
M rpakAaHWHa Kak 06LLEeCTBEHHO OMACHbIE AEAHUS,
KOTOpble MOTYT ObITb BblpaXeHbl B AENCTBUMN UK
6e3nencTemm, nocaratowme Ha npasa U cBoboabl
yenoBeka, 3akpenneHHble B KoHcTuTyumm PO.

[laHHas rpynna o4HOPOAHbIX 06LWEeCTBEHHbIX
OTHOLWEHUI, OXPAaHAEMbIX HOpMaMu rnaB KoH-
cTuTyumnen PO, aBnaeTcs BUAOBbIM 0OBbEKTOM.
3akoHopaTeNnb 06bEeAMHUA UX B OA4HY FNaBY, Tak
Kak 00beAMHAOWMM 3N1EeMEHTOM AAHHbIX Npe-
CTYNNIEHUI 9BNSAOTCA 0OWECTBEHHbIE OTHOLWeE-
HMS, HAaNpaBJ/lIeHHble HA OXpaHy cobnaeHus
npae 1 ceBoboj yenoseka U rpa)kgaHuMHa, KOTo-
pble copepxaTcs B KoHcTutyumm P®. B Thase 2
«MpaBa 1 cBo60Abl YenoBeKa U rpaxaaHnHa»!
noapobHO NPpMBOAMTCSA BECb NepeyYeHb OCHOB-
HbIX NpaB M CBO6OA, KOTOPbIE FAapaHTUPYHOTCS

 Konctutyums Poccuiickoin @epepaumu. CMNC KoHcynbtaHT. URL:
http://www.consultant.ru/ (aata obpaweHnus: 25.04.2022).
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Puc. 1. AuHaMMKa YMCNa OCYKAEHHBIX MO NPECTYNIeHUaM, oxBaTbiBalowmmca Maeoi 19 YK PO

McmoyHUK: COCTaBNEHO Ha OCHOBE CTAaTUCTUKM CanTa cynebHoro nenaptamenTa npu BepxosHom Cosete P®. URL: http://www.

cdep.ru/index.php?id=79 (nata obpaweHuns: 26.04.2022)

BCEM rpaxpaHam PoccMm 0OCHOBHbIM 3aKOHOM
rocygapcTtea. [pecTynneHns npoTUB KOHCTUTY-
LMOHHbIX NpaB v cBoOO YeNnoBeKa U rpaxaaHnHa
BK/IHOYAOT NPECTYNJEHNS NPOTUB NOAUTUYECKUX
npas un cBo60O; MPOTMB IMYHbLIX NpaB U CBOOOS,
M NpOTMB COLMAMbHBIX MPaB 1 CBOGOA.

Iﬂ,l'iHi':lMl'iKE':.l Yyucna oCyXxaeHHbIX

no npecTynieHusaM npoTue
KOHCTUTYLLMOHHbIX NpaB u cBo6op,
HyesioBeKa U rpaxagaHuHa

Ons Toro 4yto6bl HAarNg4HO NPOAEMOHCTPUPO-
BaTb KOJIMYECTBO NPECTynneHui B faHHOW cde-
pe M noKas3aTb KOJIMYECTBO OCYXAEHHbIX 33 HUX,
obpaTuMcs K rpaduKy, COCTaBNEHHOMY Ha OCHOBEe
CTaTUCTUKM cypebHoro aenapTtameHTa. Ha puc. 1
npencTaBnaeHbl AaHHble 33 10 neT, noka3biBato-
Me AMHAMMKY YMCNIa OCYXKAEHHbIX MO NpPecTy-
nneHunaMm, oxsatbiBatowmumcs Masoit 19 YK PO.
Kak BuaHO M3 rpadumka B nocnegHue Tpu roga
3a nepwmopg ¢ 2018 no 2020 r. HAMETMNOCh 3HAUYM-
TeNIbHOE CHUXEHME NpecTynneHui B chepe KoH-
CTUTYUMOHHBIX NpaB 1 cBoboa. OgHako, HecMoTpS
Ha 3TO, NpecTyn/iIeHMa BCe paBHO He nepecTatT
COBEpLATLCS, YTO HAHOCKUT ywepb MHTepecam 06-
WEeCTBa U rpaxaaHam.

2 CaifT cynebHoro penaprtameHnTa npu BepxoeHom CoseTe PO.
URL: http://www.cdep.ru/index.php?id=79 (nata obpaiieHus:
26.04.2022).

MHTepeCcHO NOHATb, KAKOW MPOLLEHT 3aHUMALOT
NpecTynaeHns NpOTUB KOHCTUTYLMOHHbIX NpaB
M ceobog yenoBeka M rpaxkgaHuMHa oT obuwero
KONIMYeCcTBa COBEpLIAEMbIX NpecTynaeHui. Ha
puc. 2 npencTaBfieHbl aHHble YOEeNbHOro Beca
OCYXXAEHHbIX MO NpecTyneHnsm B chepe KoH-
CTUTYLMOHHbIX NpaB 1 cBobopn oT obwero yu-
cna. Npaduk BkAOYaeT B ceba cTaTUCTUYECKME
[IaHHble cynebHoro aenaptaMeHTa® Kak BugHo
n3 rpaduka, B CpeaHEM LaHHble NPecTynieHus
coctasnaT 1,1% ot obwero yncna. OTpagHo, 4to
npecTynaeHus, oxeaTboiBatwowmecs Mmason 19, co-
BEPLUAKOTCA B MaNblX KOJIMYECTBAX. DTO O3HAYAET,
YTO MHCTUTYT KOHCTUTYLMOHHbIX NpPaB 1 cBobog,
Haxo4MTCs Nof 3alMTON rocyaapcTaa.

AHanusupysa gaHHble, NpeaCcTaBieHHbIe B rpa-
dukax puc. 1, 2, MOXHO cAenaTb BbiBOA O TOM, 4YTO
NpecTynJieHUs NPOTUB KOHCTUTYLMOHHbIX NpaB
n cB06OJ, YenoBeKa M rpaxAaHMHA CoOBepLIaTCS
He Tak 4acTo, 04HAaKO OHWM BCe pPaBHO CO34alOT
OMacHOCTb M yrpo3y ans obuiecTsa.

OnacHoOCTb NpecTynaeHui

Masbl 19 YK PO

B ueM xe o0nNacHOCTb AAHHbIX NPECTYNAEHUIA?
OnacHOCTb BeIMKA M OHA 3aK/1K0YaeTCs B MOAPbI-

> Cant cynebHoro aenaptameHTa npu BepxosHom CoseTe P®.
URL: http://www.cdep.ru/index.php?id=79 (nata obpatieHus:
26.04.2022).
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Puc. 2. YpenbHbIit BeC 0CYXXAEHHbIX No npectynaeHuam Maebl 19 B 06wweM uncne oCcyXaeHHbIX

McmoYHUK: COCTaBNEHO HA OCHOBE CTAaTUCTMKM CaiiTa cyaebHoro aenaptameHTa npu BepxosHoMm Cosete P®. URL: http://www.

cdep.ru/index.php?id=79 (nata obpaweHus: 26.04.2022).

Be NMpaB M cBOOOA YenoBeka, KOTOPble rapaHTu-
poBaHbl KoHcTuTtyumnen PO — HIMA, obnagatowero
BbICLUEN HOPUAMYECKON CMNOM. XOTS, Kak NpaBuo,
OCHOBHbIM 0OBEKTOM MPeCcTynaeHUl 9BNFITCS
npasa M cBOOOAbI YeloBEKA, OAHAKO NpeaycMo-
TpeHbl U AOMONIHUTENIbHbIE 0ObEKTbI, 3 UMEHHO —
KM3Hb, 340POBbE M COOCTBEHHOCTb.

Cmoum 3amemumes, Ymo Y20/108HbIl
KOOEeKc He codepxcum onpedesieHus
noHsmus «Hacusaue». B Hay4Holi cpede
Kaxcowlii y4yeHblli 0aem cobcmeeHHoe
MoJIKo8aHue 3mMomy NoOHAMuUIo, u3-3a
ye20 6 rOpuduUYecKoii fumepamype
Hem eOuH020 No0xo0a, a 3Hayum,

u onpedesieHuUss 0GHH020 NOHAMUS,
Ymo 3Ha4umMesibHo yC/1I0XHAem
pabomy npasooxpaHumenbHbix
Op2aHoe.

Kak yXe ynoMuHanocb paHee, npecTynne-
HMS MPOTUB KOHCTUTYLMOHHBIX NpaB 1 ceBobos
4yenoBeKa U rpaxxaaHuMHa MoryT 6biTb Bbipaxe-
Hbl B IEMCTBUMU UM OE3O0ENCTBUM, NOCATAOLWME
Ha npaBa M cB0OOAbI YeNIOBEKA, 3aKPENIeHHbIe
B KoHcTutyummn P®. O6bekTUBHaAgA CTOPOHA Bbl-
paxaeTcsl B aesHuun B dopMe delicmsus, Hanpu-

mMep cobupaHue MHPOpPMaALMM O YACTHOM XKU3HMU
avua (cT. 137) nnm xxe NpOHUKHOBEHME B XUAULe
(cT. 139). ObbekTMBHAs CTOPOHA TaKXe MOXeT
BblpaXaTbCs B AesdHUU B popme be3delicmaus,
HanpuMMep HeBbINOJHEHWE MPABUN TEXHUKK Bes-
onacHocTu (cT. 143) nnu xe HenpepocTaBneHune
LOMKHOCTHBIM MLOM MHDOpMALUK, NPaBO Ha
KOTOPYH MMeeT KaX bl rpaxaanut (ct. 140).

Mpu KBaNMPUKALMM [aAHHBIX NPECTYNAEHUN
0693aTenbHbIM NPU3HAKOM MOXET BbICTYyNaTb
cnocob coseplweHna npectynnexHms (06MaH mau
NMPUHYXOEHME), UCMOJIb30OBAHME CNYyXebHOro
MONIOXEHUS, MECTO COBEPLUEHUS, COBEpLUEHME
rpynnom Uam ¢ UCNONb30BAHMEM HACUIIUS UK
yrpo30K ero npuMeHeHus.

MNoHsaTHe «Hacunue»

B IOpUANYECKOM NuTepaTtype

PaccmoTpum Gonee geTanbHO COCTaBbl MPecTy-
NAEHUN, BKAOYAIOLWMX MPUMEHEHUE HACUIUS NN
yrpo3y ero NpMMeHeHus, a Takxe onpenenvm
YrONOBHO-MPABOBY XapaKTePUCTUKY HACUUS
B NPeCTYNAeHUsAX NPOTUB KOHCTUTYLMOHHBIX NpaB
u ceobog. CTouT 3aMeTUTb, YTO YronoBHbIN KOAekc
He COAEPXUT onpeneneHns MOHATUS KHacuaue».
B HayuyHOM cpepe Kax bl yYeHbl faeT cobeT-
BEHHOE TO/IKOBaHME 3TOMY MOHATUIO, U3-33 Yero
B OPUMAMYECKON nuTepaType HeT eAUMHOr0 MoA-
X043, @ 3HAYUT, U onpefeneHns AAHHOTo NOHATUS,
4TO 3HAYMTENbHO YCNOXHSAET paboTy NnpaBooxpa-
HUTeNbHbIX OpraHoB. OTCyTCTBME €AMHOTO TOJIKO-
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BaHMS, @ TaKXKe NPU3HAKOB «HACKMAMA» B PA3HbIX
cocTaBax MpecTynaeHus asngeTcd npobaemon
U BbI3bIBAET B psAe C/ly4aeB HEBEPHYIO KBanudu-
Kauuto NpecTynneHus, HeBEpHOe MU HETOYHOEe
TOJIKOBaHUS AAHHOMO MOHATUS CO CTOPOHbI Cyaen
W, KaK CneacTBue, Cnopbl CPeam yUeHblX.

OnpeneneHve NOHATUIO KHAaCcUNMe» paeT
C. . OxeroB Kak «NpuHyAuTENbHOE BO34EeNCTBUE
Ha KOro-nnbo, HapyLweHne TMYHOM HEMPUKOCHO-
BeHHOCTM»*. KOHEYHO e, CnoBapb He MOXET BbITb
MCNONb30BaH 3aKOHO4ATENEM UM CYAbSIMU MpPHU
HaNMCaHUKM onpeaeneHuns TeX U UHbIX YrON0B-
HbIX MOHATUM, TaK KaK HE COAEPXKUT HEOOXOAMMBbIX
Ang KBanudpukauum npecTynieHus Npu3Hakos.
B HayuHOW nuTepaType Hacunue onpenensioT, Kak
«MPUHYXAEHME COBEPLWNTL AENCTBUS, KOTOpOe
NPUHYXA3aeMbli He enaeT coBepwaTtb». CnefoBa-
TeNbHO, U3 AAHHbIX ONpeAeneHnit MOXHO caenaTb
CnefyoLWmii BbIBOL, YTO HAaCMAME — 3TO He 4TO
MHOE, KaK HaBs3biIBaHUE YY>XXOl BOMMN.

Onpeanenenue Hacunusa BO3

B noknape o cutyaummn B Mupe «Hacunume u ero
BAMSIHWE Ha 34,0pOBbe» BceMupHas opraHmsauus
3apaBooxpaHeHusa (BO3) onpenenser Hacunue
KaK: npegHaMepeHHoe npuMeHeHne dusnyeckomn
Cunbl uam Bnactu. MNpu 3Tom genaertcs yToYHeHMe,
4TO HacMamMe MOXeT ObITb Kak MoA Yyrpo3on unm
hakTnyeckoe, NpoTnB cebs, 4pyroro amua uam
NpOTUB Tpynnbl UAM coobLLecTBa, KOTopoe Nnbo
NpUBOAUT, NTMBO MMeeT BbICOKYI BEPOATHOCTb
NpUBECTU K TpaBMaM, CMepPTH, NCUXONOrmuye-
CKOMY yluepby, HenpaBuUJIbHOMY Pa3BUTUIO UK
nnwenuto [1]. Kak BuaHoO, Takoe onpepenexHue,
KoTopoe ucnonb3yet BO3, cBa3biBaeT npegHaMe-
PEHHOCTb C CAMUM COBEPLUEHNEM OENCTBUS, He-
3aBMCUMO OT pesynbTaTa, K KOTOPOMY OHO MpU-
BOAMT. DTO onpenefieHne 0XBaTbiBAET WUPOKUIA
CneKkTp NocneacTBUM, BKIKOYAS NCUXONOrMYECKUI
Bpen, TMWEHUS U HeENpaBuIbHOE pa3BuTHe. ITO
OTpaXkaeT pacTyuiee NpuU3HaHWe Cpeau uccneno-
BaTenen M NpakTMKOB HEOOXOAMMOCTHM BKAOYe-
HWS HaCUIMA, KOTopoe He 06s3aTeNlbHO NPUBOAUT
K TpaBMaM UAW CMEPTU, HO, TEM HE MeHee, COo-
3[Q€eT cyuecTBeHHOe BpemMs AN9 OTAEeNbHbIX UL,
cemen, cOOBOLWECTB U CUCTEM 34PaBOOXPAHEHMUS
BO BCEM MUpe.

4 OxeroB C.U. TonkoBbli cnoBapb pycckoro s3bika. CKkBop-
uoB J1.U., pea. M.: Mup 1 obpasoBanue; 2015.944 c.

OT1cyTcTBME epuHO06pasus

NPU3HaKOB HaCUIUA B PasHbIX
cocTaBax NpecTynaeHuu

Cnepytowag npobseMa yronoBHOro 3akoHoaaTesNb-
CTBa — OTCYTCTBME eaMHO0bpa3ns NpUM3HAKOB Ha-
CMAUS B pa3HbIX COCTaBax npectynieHuit. Hanpw-
mep, B CT. 139, 144 YK PO, roBopuTbCS 0 npuMe-
HEHUW HACUAUS UK YTPO3e MPUMEHEHUS, O4HAKO
M3 OAHHbBIX HOPM HE MOHATHO, YTO BXOAMT B MOHA-
TMe «Hacuaue. Tak, HanpuMep, B cT. 162 YK PO
HacMAMe packpbiBAeTCs B NOMHOM 06beMe, Takxe
[AAHHbIA COCTAaB MOJIHO PACKpbIBAET NOCTaHOBNE-
Hue MNneHyma BepxosHoro Cyga, MUMEHHO NMO3TOMY
Yy CyAein He BO3HMUKAET CIOXKHOCTEW Npu KBanUdU-
KauWMu NAHHOTO NpecTynieHus.

[aHHbI Nnpoben nopoxaaeT npobnemy KBa-
nndukaumu npectynneHuns. Ecnm Bce npusHaku
PaCKPpbITbl, 4AHbI ONpefeneHuns, nepeyncieHsbl No-
CNeacTBus, To KBanMduLuMpoBaTb NPECTYNNEHNS He
cocTtaBnsieT Tpyaa. B cT. 139, 141, 142, 148, 149 co-
LEePXMUTCA MOHATUE HACKUAMUS, HO HE PACKPbIBAKOTCS
€ro npu3Haku, KOTopble NOMOrau 6bl Cyaam BepHO
KBanM@ULMPOBATb AESHUS MO OAHHBIM CTaTbSM.
MMeHHO No 3TOM NPUYMHE CIOXKHO ONpenenuTb,
KaKOM UMEHHO BUA HAaCUNUS OXBATbIBAETCS HOPMOH,
a Kakon TpebyeT AONONHUTENbHON KBaNMUPUKALUN.

B Hayke yronoBHoro npasa Hacunue Tpaau-
LMOHHO AenuTcs Ha ABe KkaTeropuu: dusnyeckoe
n ncnxuyeckoe. CTOMT OTMETUTL, YTO 3aKOHOAA-
TeNb He BCeraa yYuTbIBAET 3TO NpU onpeaeneHumm
npuM3HakoB Hacunms. H.B. TbiobikoBa oTMeYaerT:
«[pakTMKa MoKa3blBaET, YTO TEPMUH “Hacunue”
BOCMPUHUMAETCS KaK KOMMNEKCHOE SBJIEHUE, KO-
TOpOe COAEePXUT n dr3nyeckoe NCMXMYecKoe Ha-
cunume (yrposy)» [2, c. 12]. Ncmuxunueckoe Hacunme
He BnieYyeT Bpeaa 340p0Bbi0. [JaHHbIN noaxon He
ocTasnsgeT 6e3 BHUMAHUS yrpo3y NpUMeHeHus
Hacunus. Kak otMevaet H.T. Kpbinos, «Te3unc o B3a-
MMOCBSA3M PU3MYECKOrO M MCUXMYECKOrO B MOHATUM
HaCMAMS NOALEPXKMUBAETCS M HAYKOM YrONOBHOIO
npasa» [3, c. 135].

Cnepytowasa npobnema, C KOTOPOM CTaNKMBa-
I0TCS HOPUCTbI, 3TO OTCYTCTBME YeTKOU PopMy-
NIMPOBKM MOHATUSA «NPUMEHEHUE HAacUna». Mpu
YCTAHOBNIEHUWN COLEPXKAHUSA U 0B6bEMA AaHHOIO
MOHSATMA CYA PYKOBOACTBYETCS 3aKAOUYEHNEM
cynebHo-MeaMUMHCKOM 3KCNepTU3bl, B KOTOPOM
[eTanbHO pPa3bsACHAETCS, KaKue NoBpexaeHus
OblNM NpUUYMHEHBI NOTepneBweMy. Takum obpa-
30M, NOHATUE KMPUMEHEHWME HACUAUSA» BKIKOYAET
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Puc. 3. Yucno ocyxpeHHbIX no 4. 2 cT. 139 YK PO

McmoyHUK: COCTaBNEHO Ha OCHOBE CTAaTUCTUKM CanTa cynebHoro nenaptameHnTa npu BepxosHom Cosete PD. URL: http://www.

cdep.ru/index.php?id=79 (mnata obpaweHus: 26.04.2022).

B ce6s He TONbKO AeWCTBUA, HaNpaBieHHbIe Ha
npuynHeHne 6011, Bpeaa 3L40POBbI0 MU XKU3HMU,
HO M NnocneacTBus (Bpen 340POBb0 UK XKU3HM).

CouunanbHO-nNpaBoOBbIE
NMPpU3HakKuU Hacunu§
Hacunue — 310 coumanbHo-NpaBoBas KaTeropms,
no3ToMy Heo6X0AMMO BblAENUTb €ro COLMANBHO-
npaBoBble NpuM3Haku. Bo-nepBbIx, MpOTUBOMNpPaB-
HOCTb, T.€. HaCU/Ine BCerga CoBepLIaeTCs NpoTwu-
BO33aKOHHO. BO-BTOPbIX, YMbILUNIEHHOCTD, T.€. TNLO
XenaeT COBepLNTb aHHOE AesiHUe, OHO OCO3HAET,
4TO ero LenCTBMS HeCyT ONacHOCTb 419 obLlecTsa.
B-TpeTbux, Hacunune cosepluaeTcsa Bceraa NnpoTus
BOJIM NoTepneBLero. B-ueTeepTbix, NpUYNHEHMUE
Bpena 340p0BbH MO0 Yyrpo3a NpUYMHEHMS TakKo-
ro Bpeaa. Takke MOXHO OTHEeCTM NOCNeAcTBUS Kak
NpU3HaK Hacunus. ®usnyeckas uam ncuxmyeckas
TpaBMa, OrpaHnYeHne BONEU3BIABNEHUS — NpUMe-
pbl NOCNeACTBUIM NPUMEHeHUs Hacunma [4, c. 188].
PaccmoTpuM Bonee aeTanbHO COCTaBbI MpecTynie-
Husi Thaebl 19 YK PO, copepxatume Hacunume. HauHem
co CT. 139 «HapyweHune HeNnpMKOCHOBEHHOCTU XMAU-
wa»®. [lng unnocTpaumm LaHHOro BMAA nNpecTyne-

> CynebHbiit yyactok N2 1 3acBUSXKCKOro paitoHa 3acBUSKCKO-
ro cynebHoro paioHa r. YnbsiHoscka. URL: http://1zasvrn.uln.
msudrf.ru/modules.php?name=info_pages&id=307 (gata 06-
pawieHus: 26.04.2022).

6 YronoBHbli1 kogekc Poccuiickoin @epepauun ot 13.06.1996
N2 63-03 (pen. ot 25.03.2022) YK P®. Ct. 139. HapyweHwue He-

HUIM Ha OCHOBE CTAaTUCTUKM CyLebHOro aenapTameHTa
PO®’ 6bin cocTaBneH rpaduk, 0TobpakeHHbIN Ha puc. 3.
Ha rpadwuke HarnggHO BUAHO YMCSIO OCYXAEHHBIX
no u. 2 cT. 139 YK P®. Ucxons n3 npeacTaBneHHbIX
[aHHbIX, MOXHO CAenaTb BbIBOA, YTO YMC/IO npe-
CTYNNEHWM, CBA3AHHbIX C HEMPUKOCHOBEHHOCThIO
XUAULLA, 3@ NOCNeAHMeE oAbl YBENUUYMBAETCA.
OpHako, Kak cnepyet u3 rpadwmka (puc. 4), ko-
TOPbI BKJKOYaET B Ce65 AaHHble MO OCYXAEHHbBIM
332 2020 r. no yactn c1. 1 n 2 YK PO, Hacunune
B 4AHHOM COCTaBe NPUMEHSEeTCS peaKo, 8 UMEHHO
3a 2020 r. 66110 ocyxaeHo Bcero 306 yenosex.
PaccmoTpuMm YacTb 2 ¢T. 139, koTopas coaepxuT
KBanMOUUMPYIOLLMIA NPU3HAK — HAaCUANE UK YTPo-
3a ero npuMeHeHus. Y7o xxe NOHMMAETCS NOJ4 HaCK-
nvem B faHHou ctatbe? Kak oTmevaet LA, Ecakos,
POCCUMCKUIM YYEeHbIN-NPaBOBeL, LOKTOp topuanye-
CKMX HayK: «Yrpo3a NpUMeHeHns Hacuams nbo
CTENeHU TAXKECTH, a TAKXKEe HacKme, 3aKaYato-
weeca B nob6osax nMbo noenekwee yMblWaeHHOe
MPUYMHEHWE NErkoro Bpena 340poBbio» [5, ¢. 167].
Mo MHEHWI0 MHOTMX POCCUMIACKUX NPABOBEOB,
HeobXx04MMO pasaensiTb MOHATUS KHACUIIUED U KYT-

NpUKOCHOBEHHOCTM xunuwa. URL: http://www.consultant.ru/
document/cons_doc_LAW_10699/50d5e657645fa5ca39c556
9d6ed240778c0e40b1/; CMC KoHcynbtaHt. URL: http://www.
consultant.ru/ (aata obpawenus: 25.04.2022).

7 Cant cypebHoro genaptameHTa npu BepxosHom CoseTe PO.
URL: http://www.cdep.ru/index.php?id=79 (nata obpatieHus:
26.04.2022).
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McmoyHUK: COCTaBNEHO Ha OCHOBE CTAaTUCTUKM CanTa cynebHoro nenaptameHnTa npu BepxosHom Cosete PD. URL: http://www.

cdep.ru/index.php?id=79 (mnata obpaweHus: 26.04.2022).

po3a npuMmeHeHus Hacunma». CornacHo cT. 149
YK P®?® nop Hacunnem noHmmaetcs dpusmnyeckoe
BO34EeNCTBME Ha NOTepneBLIero, Bbipa3uelueecs
B NOLABNEHUM U YCTPAHEHUUN €r0 CONPOTUBNEHUS,
HaHeceHuu yaapoB, N060eB, YMbILWAEHHOM NpuU-
UMHEHMM NTETKOro Bpeaa 340p0BbH, MPUYMHEHUM
CpefHen TSXKEeCTU M TIXKKOro Bpeaa 340pOBbHO MO
HEeOCTOPOXHOCTK. [ToA yrpo3or NnpuUMeHeHus Ha-
CUMAUS NOHUMAETCS NCUXMYECKOe BO3LEeNCTBUE Ha
noTepneBLIero, BbIpa3MBLIeecs B AeMOHCTPaUnm
FrOTOBHOCTMW HAHECTH yaapbl, N0OOU, YMbILAEHHO
NPUYNHUTL NIETKUIA NN CPEOHEN TAXECTU Bpen,
34,0pOBbHO.

0. . Ckypatos, B.M Jlebenes oTmeyatoT: «[lop
HacuaMeM B 3TOM CJlyyae cnefyeT NOHMMATb YMbILL-
NIeHHOEe NPUYMHEHME NTIerKoro Bpeaa 340P0Bbi0
(cT. 115), noboes (cT. 116), yrpo3bl yGMIUCTBOM MU
NPUYMHEHMEM TAXKKOro Bpeaa 340poBbio (CT. 119).
Ecan npuumHaeTcs yMblWAEHHbIM Bpen cpefHen
TskecTH (CT. 112), yMbIWIEHHbIN TSXKUA Bpen,
3p0poBbto (cT. 111) nnbo cmepTh (cT. 105), TO BYM-
HOBHbIW OTBEYAET N0 COBOKYMHOCTM cTaten YK,
npeaycMaTpuBalOLWMX OTBETCTBEHHOCTb 33 MOCS-
raTeNbCTBO HAa 340POBbE U XXMU3Hb U 3@ HapyLLeHue
HEMpPMKOCHOBEHHOCTM Xunumwa» [6, c. 459].

8 YK P® CraTba 149. BocnpenaTcTBOBaHME OCYLLECTBIEHUIO
n3bupaTtenbHblX NpaB uau paboTe M3bupaTenbHbIX KOMUC-
cui. URL: http://www.consultant.ru/document/ cons_doc_
LAW_28165/c8ebcedc9ddce9d959d6c520c3b0d602f71e8e12/
(naTa obpalenus: 26.04.2022).

[anee cnepyet nepenTu K paCcCMOTPEHMIO CY-
nebHOoM NpakTUKM ANng 60/bWero NOHMMaHUs CyTH
Bonpoca. Tak, HanpuMep, B NoCcTaHoBAeHuM [TneHy-
mMa BepxosHoro Cyaa P®°® rosoputca: «[lenicTBus
BMHOBHOIO MOTYT BbITb KBANNMPUUMPOBAHBI MO
4. 2 cT. 139 YK PO, ecnun Hacunme unm yrposa ero
NpUMeHEeHNs OblIN COBEpPLIEHbI B MOMEHT BTOPXeE-
HWS B nOMelLeHne NMbo HeMmoCcpeaCTBEHHO nocne
Hero B LeNgx peann3auuu ymblcaia Ha He3akoHHOoe
NMPOHUKHOBEHUE B XXUIULLEY.

CynebHasa npakTuka

Ing Toro 4to6bl NOHATH, KAK UMEHHO CYAbl pac-
KpbIBAKOT Hacuaue B JAHHOM COCTaBe npectynne-
HMg, 0bpaTtmMmcs K cynebHol npakTuke. Hanpumep,
B AaHHOM aenel® cyn packpbiBaeT Hacunue cneny-
loWwMM 06pa3oM: HacuAne BbIpa3uIOCh B HaHece-
HWUW yaapa pyKoM B NULLO, KOTOPOE NpUYnHUN0 du-
3nMyeckyto 601b NnoTepneBLwe, O4HAKO AeWCTBUA
He NoBeKAM Bpeaa 340pOBb0 A5 NOCTPaAaBLIEN.

° MoctaHoBneHuue MneHyma BepxosHoro Cyna P® ot
25.12.2018 N2 46 «O HekoTOpbIX BONpocax cyaebHOM npakTu-
KM Mo Aenam o NpecTyniieHnsax NPOTUB KOHCTUTYLMOHHbIX NpaB
u cBobof YenoBeka U rpaxaaHuHa (ctatbn 137,138,138.1,139,
144.1, 145, 145.1 YronoBHoro kogekca Poccuiickoit @epepa-
unm)». URL: https://www.consultant.ru/document/cons_doc_
LAW_314616/; CMC KoHcynbTaHT. URL: http://www.consultant.
ru/ (nata obpauenums: 25.04.2022).

10 leno N2 1-296/2014 «CynebHble M HOpMaTUBHbIE akTbl PD».
URL: https://sudact.ru/regular/doc/taZo9Tot8MZp/ (nata obpa-
weHus: 25.04.2022).
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B npyrom gene!! cyn packpbiBaeT Hacuaue ye-
pes nepeyncneHne 4eMCTBUIM B OTHOLWEHMM NOTep-
neBLero AMLa: NPUYUHUN U3nYecKoe Hacuue,
a2 UMEHHO XBaTan 3a BONOChHI, yaapui notepnes-
LY NaNKOM, COBEPLIAN NOMbITKM CUIOM BbITAWNUTD
KEHLLMHY U3 KBApTUPbI, TEM CaMbIM NPUYMHAS €N
dusmyeckyto 6onb.

B nene'? cyabs ykasbiBaeT Ha NMPU3HAKM Ha-
cunug, naeas emy onpenenexue: «Hacunme xa-
pakTepulyeT co60l NPpOTUBOMNpPABHOE BO3AENCT-
BME OOHOrO YesnioBeka Ha Apyroro, B pesynbrate
Yyero BO3HMKAET Yyrpo3a XXWU3HU UKW 300POBLID,
nMbo NpUUYMHAETCS peanbHbl Bpen 340pP0Bbi0
notepnesuwero. [Ansg keanndpukaummn gencTeum
noacyanmMoro no 4. 2 c1. 139 YK P® 1 Hanuuus
KBanM@UUMUPYIOLLETO NMPMU3HAKa ‘TIPUMEHEHMUE Ha-
CMAnsa” NpUYUHEHUE peanbHOro Bpeaa 340POBbi0
He ABNsSieTCS onpeaensaowmM, LOCTaTOYHO NPUYK-
HeHus dusndeckon 6onus. Takxke Cyabs oTMeyaeT
BaXXHbIM haKT O TOM, YTO AaHHAs CTaTbs Npeayc-
MaTpMBaeT NPUMEHEHMUE HACKMAUS NPECTYNHUKOM
C Lenbto NPOHUKHYTb B xxunuuwe. Cyaba noscHaer,
4TO INLLO, KOTOPOE XMBET B LOME, LOMKHO 0Ka3bl-
BaTb pM3MYECKOE CONPOTUBAEHME NPOHUKHOBEHMIO
NPecTynHMKA, @ He NPOCTO CJI0BECHO BbIPaXaTb
Hea0BOJIbCTBO.

B nene'® u pene'* ykasbiBaetcs, 4To 6bI10 Npu-
MEHEHO Hacunune, He onacHoe ANS XM3HU U 340-
poBbs noTepneswei. B opyrom pene!> Hacunue
(onacHoe AN XM3HKU U 340pOBbSA) ObIN0 COBEPLLEHO
C NOMOLLbIO NpeaMeTa, UCMONb3YyeMOro B KayecTBe
OpYXMS, YTO MPUYMHUIIO TSHXKKUI BpeL 3L0POBbI0
noTepnesLwwero Aunua.

B nene'® cyabs pasbsiCHMA NOHATME «yrpo3a
NPUMEHEHUS HACUAUSA» — NCUXMUYECKOEe BO3AEN-

1 Nleno N2 1-235/2019. CynebHble 1 HopMaTuBHble akTbl. URL:
https://sudact.ru/regular/doc/iuwmwdK1kTrv/ (nata obpalue-
Hua: 25.04.2022).

12 Nleno N2 10-29/2016. CyaebHble M HopMaTHBHble akTbl. URL:
https://sudact.ru/regular/case/LcHRjBRubQVK/ (nata obpatue-
Hua: 25.04.2022).

5 leno N2 1-238-18. CynebHblie U HOpMaTMBHble akTbl. URL:
https://sudact.ru/regular/doc/wufBXjZWGH1R/ P®) (nata 06-
pauweHus: 25.04.2022).

1 Neno N2 1-68/2014. CynebHble 1 HopMaTHBHble akTbl. URL:
https://sudact.ru/regular/doc/Z7CPczmhkgYR/ (nata obpatue-
Hua: 25.04.2022).

> eno N2 22-1977/1. CynebHble n HopMaTMBHbIe akTbl. URL:
https://sudact.ru/regular/doc/Z0qgjs9MZ3vV1/) (nata obpatue-
Hua: 25.04.2022).

6 Nleno N2 10-1/2021. CynebHble u HOpMaTUBHble akTbl PO,
URL: https://sudact.ru/regular/doc/k41joW4yoddz/2021 (nata
obpaueHuns: 25.04.2022).

CTBME Ha NOTepneBL Y, KOTOPOe 3aK/4aeTcs
B HAaMepeHUU NpUMeHnTb PUsnveckoe BO3aen-
cTBMe.

Takmm 06pa3oM, MOXHO caenatb CeaynLmnn
BbIBOJ, Ha OCHOBE NMPOAHaNIM3MPOBAHHOMW MHOM
CynebHOM NpakTUKK. 3a4acTyo CyabM BOOOLLE He
pPaCKpbIBAOT NPU3HAKM HACUIUS U HE YKa3bIBAKOT
B UeM MMEHHO OHO BbIpa3naocCh. Micnonb3yertcs
hOpMYIMPOBKA KMPUMEHU HACUINED, HO AAXKe He
pacKpbIBaeTCs, B YEM 3TO HACU/IME BblpaxaeTcs.
Tak>ke HemMano NpMroBopoB, FAe CyAbM YKA3bIBAOT,
4yTO 6bINIO MPUMEHEHO HACK/IME U fafiee NPOCTO
nepeyncnsaTCcs LEUCTBMSA BUHOBHOIO nMua no
OTHOLLEHMI0 K noTepnesleMy (yaapun B rpyib,
CXBaTWA 32 BONOCHI, MHYN HOron 1 T.4.) Manas
4YacTb NPUTOBOPOB COAEPXKMUT YKa3aHUe Ha BUL,
NPUMEHEHHOr0 HacKMnung (Ncuxuyeckoe unu Gu-
3myeckoe). TakxKe pefKo BCTpeyaeTcs ykasaHue
0 TOM, YTO OMACHOE WU HEe OMaCHOe AN XU3HU
M 30,0pOBbS Hacune 6bI1o0 MpuMeHeHo. B uenom
MOXHO CAenaTb BbIBOA O TOM, YTO B AAHHOM CO-
CTaBe MpecTynieHus 0XBaTblBAETCS, KaK HacuMaune
OMacHoe AN1F XXM3HU M 30,0pOBbS, TaK U HE ONacHoe,
Kak Gu3myeckoe, Tak U NCUXMYECKOE HACKAMNE, KaK
yrposa, Tak U NpUMMeHeHne HaCuIma.

BocnpensitctBoBaHue

OCYLLEeCTBNIEHUIO U36UpaTeNbHbIX

npae unu pabore

n3buparenbHbIX KOMUCCUMN

Nlanee nepenpem K cnepywuemMy CoCcTaBy npe-
cTynneHus, cogepxawemycsa B nage 19 u. 2
cT. 141 «BocnpenatcTBOBaHME OCYLW,ECTBIEHUIO
n3bupartenbHbiX NpaB UAKM paboTe n3bupaTenbHbIX
KoMuccuins Y. TIyHKT «a» 4. 2 3aKpenseT Hacuame
WU Yyrpo3y ero NpUMeHeHusa KBanMOUUUpyoLWmM
npu3HaKoM. PaccMOTpUM Ha NpakTuKe, Kak CyAbu
npumeHstoT 31oT N. 19 Maebl 19 u. 2 cT. 141 B cBO-
ei paborte. Tak, HanpuMep, B fene!® npocto yka-
3aHbl MOCNEeACTBMS HACUMAUS — TeNecHble NoBpe-
XOEHMS.

7YK PO cT. 141. BocnpensaTcTBOBaHME OCYLLECTBIEHMUIO M36U-
paTenbHbiX NpaB uan pabote nsbupartenbHbix Kommuccuia. URL:
http://www.consultant.ru/document/cons_doc_LAW_10699/
7f9d47f037e2f1e9d101b64df440d4el14f6bdbc8/; 2021. CIC
KoncynbraHT. URL: http://www.consultant.ru/ (nata obpatue-
Hus: 25.04.2022).

18 Neno N2 22-4730/2020. CynebHble U HOPMATUBHbIE aKTbl
P®. URL: https://sudact.ru/regular/doc/k41joW4yoddz/2021
(nata obpaweHus: 25.04.2022).
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Puc. 5. YUncno ocykaeHHbIX no u. 2 cT. 141 YK PO

McmoyHUK: COCTaBNEHO Ha OCHOBE CTAaTUCTUKM CanTa cynebHoro nenaptamenTa npu BepxosHom Cosete PD. URL: http://www.

cdep.ru/index.php?id=79 (nata obpaweHus: 26.04.2022).

B cnepytowem genel® ykasbiBaetca Ha npume-
HeHuWe dbusmnyeckoro Hacunms. B opyrux genax?
He COLEepPXMTCS MPU3HAKOB HaCUINS, He onpeae-
NATCA BUAbI HACMINA U €ro NocaencTBMS, He Co-
LEePXKUTCA KOHKPETHbIX AeACTBUIA, KOTOPblE MOXHO
0XapakTepu3oBaTb HaCUIMEM,

O6paTtnMmca K puc. 5, rpadmk KOTOPOro HarNgAHO
MOKa3blBaeT KOIMYECTBO YeNoBeK, KOTOpble Bblan
OCYXAeHbI Mo Y. 2 cT. 141 YK P®. B uenom, ncxoas
M3 [aHHbIX, B39TbIX HA OCHOBE CTAaTUCTUKK Cyneb-
Horo genapTtameHTa P®, MOXHO caenatb cneny-
IOLLMI BbIBOA, YTO NPEeCcTynneHui, COBEPLUEHHbIX
C NPMMEHEHMEM HAaCcMAUS, HebonblLOe KONMYEeCTBO.

0.M. AMenb4yakoB OTMEYAET, YTO KMPUMEHEHNE
(V3MYeCcKOoro HacuIms, Noa KOTopbiM NOHUMaEeTCs
NPpUYMHEHWE NnoTepreBweMy (ero pogHbIM U 6an3-
KuMm) usunyeckor 6onun, noboes, Nerkoro naun cpen-
Hemn TSHKeCTn Bpeaa 340pOBbI0. Yrpo3a Hacunums unu
NCUXMYECKOe HacKuamMe, KOoraa Ha BOJKO M CO3HAHMeE
noTepnesLUero okasblBaeTCs aBNEeHUe NOCPeacT-
BOM MCUXMYECKOro BO3AeNCTBUA» [7, C. 23].

0. U. CkypaTos, B.M Jlebepes oTMevatoT: «Ha-
cMAne Kak KBanndbuumnpyowmin NpusHak 4aHHOro
npecTynjieHns MoOXeT XapakTepmn3oBaTbCs NO-
609MU, NPUYMHEHMEM NIETKOTO Bpeaa 1 cpeaHen
TSXECTM Bpena 340pOBbl0, HE3aKOHHbIM ULLIEHNEM
csoboabl (4. 1, 2 cT. 127)» [6, €. 152].

19 Nleno N2 22-96/2019. CynebHble 1 HoOpMaTUBHbIe akTbl PO.
URL: https://sudact.ru/regular/doc/tPDL9owzfhZn/ (nata 06-
pawenus: 25.04.2022).

20 leno N2 1-1125/20201-96/201922-642/2019. CynebHble
1 HopMaTuBHble akTbl PM. URL: https://sudact.ru/regular/doc/
gxnkbPfcZVWL/ (naTa obpalenus: 25.04.2022).

Panbcudpukauma nsbuparenbHbixX
DOKYMEHTOB, OKYMEHTOB
pedepeHayMa, AOKYMEHTOB
061epoccHiickoro rosiocoBaHus
MNepeipem K cnefyloweMy CoCcTaBy npectyne-
HUS — 4. 2 cT. 142 «@anbcudukaumns nsbupatenn-
HblX LOKYMEHTOB, LOKYMEHTOB pedepeHayMa,
LOKYMEHTOB 00LEPOCCHMIACKOTO rO10COBAHMUS» 2L,
CTOUT OTMETUTb, YTO NPUMEHEHME HACUUS, KOTO-
poe 0XBaTblBAETCA AAHHbIM COCTAaBOM MpecTynie-
HUS, copepXxuT B cebe dusmMyeckoe Bo3aencTeme,
CNEeNCTBMEM KOTOPOTO MOXET CTaTb MPUYMHEHUE
Nerkoro unu cpefHen TSKeCTH Bpeaa 340p0BbHO.
A, B CBOIO oYepefb, yrpo3a NpUMEHEHUS HACUANS —
NCUXMYECKOE BO3AENCTBME HA NOTEPMEBLIEE NULO
C LeNblo AEMOHCTPALMUM HAMEPEHUS NPUCTYNUTb
K Hacunuw?2.

BocnpensitctBoBaHue

3aKOHHOM npodecCMoHaNbHOM
AeATeNIbHOCTU XYPHANIUCTOB

MNepenpem k u. 2 cT. 144 «BocnpenaTcTBOBaHME
3aKOHHOW NPpOPeCcCMOHANbHON AEeATE/IbHOCTH

21 YronoBHbI1 kKogekc Poccuitckoit Mepepaumm ot 13.06.1996
N2 63-®3 (pea. ot 25.03.2022) YK P®. C1. 142. «®anbcuouka-
uMs n3bumpaTenbHbiX 4OKYMEHTOB, JOKYMEHTOB pedepeHay-
Ma, LOKYMeHTOB obuwepoccuiickoro ronocoaHusy. CMC Kox-
cynbtaHT. URL: http://www.consultant.ru/ (aata obpaweHus:
25.04.2022).

22 YronoBHbi1 kKogekc Poccuitckoit Mepepaumm ot 13.06.1996
N2 63-M3 (pen. ot 25.03.2022YK P® Cratbst 142. «@anbcudm-
Kauums n3bumpaTtenbHbiX LLOKYMEHTOB, JOKYMEHTOB pedepenayma,
[LOKYMEHTOB 06LLEPOCCUIACKOTO FOI0COBAHMS.
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CKONLKO yenoeex
OCY KAEHO

Puc. 6. Yucno ocyxaeHHbIx no 4. 2 cT. 144

McmoyYHUK: COCTaBNEHO Ha OCHOBE CTAaTUCTMKM CaiiTa cynebHoro aenaprameHTa npu BepxosHom CoseTe PO*
* Cant cynebHoro aenaptameHTa npu BepxoBHoMm Cosete P®). URL: http://www.cdep.ru/index.php?id=79 (gaTa obpaleHus:

26.04.2022).

XypHanuctoB» 3. Ha rpaduke puc. 6 oTpaxeHa
CTaTUCTUKA KONIMYECTBA OCYXXAEHHbIX N0 AAHHOMY
coctaBy npectynnenus. OTpafHO, YTO KOANYECTBO
OCYXAEHHbIX AOCTaTOYHO Mano M Hacuaue B AaH-
HOM COCTaBe MPecTyniaeHns NPUMEHSETCS PeaKo.

I A. EcakoB OTMeYaeT, 4TO «peasibHO npume-
HEHHOE K XXYPHanuCTy uiu ero 6IM3KUM Hacunue,
nosnekLlee NPUYMHEHME TSXKKOro Bpeaa 340p0Bbio,
cnepyeTt KBaAMdMLMPOBATb MO COBOKYMHOCTH CO
cT. 111 YK; MeHee TsS)KKne BMAbI Bpeaa 340P0BbIO
OXBaTbIBAKOTCA Y. 3 KOMMEHTUPYEMOWM CTaTbu» [5,
c. 285].

O6paTtnmca k cynebHOM NpakTUKe ANs TOro, 4To-
6bl onpeaennTb Kakoe HacuaMe BXOAUT B AAHHbIN
cocTaBs. B nene?* onucbiBalOTCS KOHKPETHbIE Aeit-
CTBMS, KOTOPbIE COBEPLUM MPECTYMHUK, 3 UMEHHO
NPUMEHAS HAaCUAKNE, HAHEeC PYKOM yaapbl B 06nacTb
NeBOro naeya, TONKHYN B TYNOBULLE, CUNOM yCaaNN
Ha cMaeHbe aBTOMOOUAS, OT KOTOPOTrO INLO UC-
nbiTano ¢usunveckyo 6onb. B apyrom nene?® yka-

23 YK PO. Cr. 144. BocnpenstcTBOBaHWE 3aKOHHOM Npodeccuo-
HanbHOM featenbHocTH XypHanuctoB. CMC KoHcynbraHT. URL:
http://www.consultant.ru/ (nata obpaweHus: 25.04.2022).

24 Nleno N2 1-44/16. CynebHble n HopMaTuBHble akTbl PO. URL:
https://sudact.ru/regular/doc/mT5c4Ll3jRUUX/ (nata obpalue-
Hus: 25.04.2022).

2 [leno N2 1-26/17. CynebHble u HopMaTHBHble akTbl PO, URL:
https://sudact.ru/regular/doc/b70AgUQrNRgt/ (aata obpate-
Hua: 25.04.2022).

3bIBAETCSA HAa MPUMEHEHME HACUUS, HE OMACHOTO
ANS XU3HW UK 300poBbs. B nene?® npectynHuk
npumeHun Gusnyeckoe Hacuane, KOTOpoe He ona-
CHO A9 XM3HU U 300pOBbA. [lanee onucbiBaoTCS
KOHKpeTHble AeACTBMA NnLa: CTan BbiTaKMBATb
B CTOPOHY BbIX0Aa, CXBAaTUN pPyKaMu 3a TyN0OBULLE
n 6pocmn Ha non KabuHeTa, NPUIYNHUB eMy DU-
3uyeckyt 6onb. B cnepytowem agene?’ npectyn-
HWK NPUMEHUN HaCKUAne, He ONaCHOe A4S XKU3HU
M 3L0POBbS, @ UMEHHO OH: KUCTAMU CBOUX PYK
06XBaTUN KUCTU M 3aNACTbe pyK NOTEpPNeBLUEN,
NPUYNHUB DU3NYECKYH 60Nb, M BbIXBATUA U3 PYK
MUKPOGOH.

MoXHO cenaTb BbIBOA O TOM, YTO B OCHOBHOM
cynbl ynotpebnstoT GopMynnpoBKy «dusmyeckoe
Hacuaune, He oNacHoe ANS XXMU3HU U 300POBbAY,
«Pu3myeckas 60b» a TakXKe NepeyncnsaoT KOH-
KpeTHble 4eNCTBMSA B OTHOWEHMM NOTepneBsLLero,
T.€. MOKA3bIBAKOT, TEM CAMbIM, B YEM BbIPA3nI0Ch
Hacunue, a TakXXe roBopsT 0 NOCNeACTBUM HACK-
NS — UCNbITbIBaHME NOTepneBwWnM 6onu.

26 N2 1-9/2020. CynebHble 1 HOpMaTHBHble akTbl PO. URL:
https://sudact.ru/regular/doc/W1QAfrxHVsLC/ (nata obpalvue-
Hus: 25.04.2022).

27 Neno N2 22-6905/202116. CynebHble M HOPMATUBHbIE aKTbl
P®. URL: https://sudact.ru/regular/doc/G5i2PHEFKnmB/ (nata
obpauenus: 25.04.2022).
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HapyweHue npaBa Ha cBo6oay
COBeCTU U BepoucnoseaaHuin

U BocnpenaTrcreoBaHue npoeeneHuo
cobpaHua, MUTUHra, AEMOHCTPALMUHU,
wecreud, TMKETUpoBaHUA

UIn y4yacCturo B HUX

Cnepytowmn coctaB — cT. 148 «HapyweHue npa-
Ba Ha cBO6OAY COBECTU M BEPOUCNOBEAAHUIA» 28,
l'A. EcakoB oTMeyvaeT: «OQHAKO NpUMEHEHNE Ha-
cnnma nmbo yrposa ero npuMeHeHus KBanndu-
UMPYIOTCSA TONbKO Mo N. “6” 4. 4 cTaTbu, obpasys
COBOKYMHOCTb MPECTYN/IEHUI NULLb B Cy4ae npu-
YMHEHUS CpefHel TAXeCTM Bpeaa 340POBb0 UK
TSXKKOro Bpena» [5, c. 296]. B pene?® ykasbiBaeTcs
Ha NPUMEHEHWE HACUIUS, HE ONACHOIO A5 XKU3HU
WU 300pOBbA.

Cnepyrouwuii coctaB — cT. 149 «BocnpenaTcT-
BOBaHMe NpoBeAEHUD COOpaHMA, MUTUHTA, Ae-
MOHCTpaLMK, WeCTBUS, MUKETUPOBAHUS UMK yYa-
cTunio B HMx»*C. [ A. EcakoB oTMeyvaeT: «Hacunue,
nosekwee NpUYMHEHUE TSHKKOTO UK CpefHen
TSKeCTU Bpeaa 340p0Bbio, KBanubuumpyeTcs 4o-
nonHuTenbHo no cT. 111-112 YK» [5, c. 302]. Kak
otmevaer 0. N. Ckypatos, B.M. Jlebenes: «Hacunue
WNK Yyrpo3a ero npMMeHeHus sBnseTca Gopmo
BOCMpensaTCTBOBAHMA peasin3almmn npaea rpa-
XAaH Ha NpoBeLEeHME MUTUHIOB, COOpPaHWUA U T.N.
Hacunune moxeT BbITb B BUAE NPUUMHEHUS TETKOTO
BpeAa 340POBbI0, HaHeCeHMs Mob0eB UK yrpo3bl
UX npuunHeHus. Ecnm Hacunune ByneT COnpsaxXeHo
c 6bonee TAXKUM NpUUYMHEHMEM Bpeaa 340pPOBbIO,
TO OHO [LOJ/IXHO KBaNMdULMPOBaTbCI CaMOCTOS-
TenbHo no cT. 111-112 YK» [6, c. 374].

CnepoBaTenbHO, NPOAHANN3MPOBAB CYAe6HYHO
npakTuky no Mase 19, MOXHO caenatb BbIBOS
0 TOM, YTO M3-3a OTCYTCTBMSA 3aKOHOAATENIbHOIO
3aKpenneHns NoHATUS HaCUIKS, ero NpM3HaKkoB
M MOSICHEHUI ONS KAXA0ro COCTaBa NPecTynieHun
y Cyaei BO3HMKAKT 3aTpYyAHEHMS Npu onpeaene-

28 YronoBHbI kogekc Poccuitckoii @enepaumm ot 13.06.1996
N2 63-®3 (peg. ot 25.03.2022). CMNC KoHcynbraHT. URL: http://
www.consultant.ru/ (zata obpawenus: 25.04.2022).

2% PeweHne N2 2-483/20192-483%/2019~M-68/2019
M-68/2019. CynebHble U HopMaTuBHble akTbl P®. URL: https://
sudact.ru/regular/doc/czgAv66XouYP/ (nata obpaleHus:
25.04.2022).

0 YronosHbii kogekc Poccuiickoit Mepepaumm ot 13.06.1996
N2 63-03 (pen. ot 25.03.2022) YK P®. Cr. 149. «BocnpensTcT-
BOBaHWe NpoBeAeHW0 COBpaHUs, MUTUHIA, AEMOHCTPALIMMK, Lie-
CTBUS, MUKETUPOBAHMS UMM y4acTuio B HMX». CMC KoHcynbTaHT.
URL: http://www.consultant.ru/ (nata obpauwenus: 25.04.2022).

HWW YrONOBHO-NPABOBbIX XapaKTePUCTUK MOHATHUS
KHacunue.

OyeHb YaCTo B NPUroBOpPax CyAbl HE pacKpbiBa-
0T AaHHOE MOHATME U ero NpM3HaKK, a CNoNb3y-
0T GOPMYNUPOBKY KNPUMEHUN Hacunue». Takxe
33a4acTyto CyAbl NPOCTO PAaCKpbIBAKOT AENCTBUA
nvua Ang Toro, 4Tobbl pacKpbiTb NPUMEHEHMWE Ha-
cunug. OTCyTCTBME €AMHOr0 3aKpenaeHuns 4aHHOro
MOHSATUS U NOSICHEHUI B HOPMATUBHO-NPABOBOM
6a3e ang NpaBuAbHOM KBanndUKaLMM COCTABA
nNpecTynJieHns, NPUBOANT K OTCYTCTBUIO €4NHO-
06pasug cynebHoM NpakTUKM MO LaHHbIM COCTABaM
npectynnenus. Kak cneacteue, Kaxkabln Cyabs
No-pa3HOMY MOXeT TPaKTOBaTb AAHHOE MOHSATHE
M MPUCBAMBATbL Pa3Hble XapaKTEPUCTUKM.

Bo3MoXXHble nyTu peweHus npobnembl
PeweHneM npobnembl Mmorno 6bl cTath NM60O 3a-
KOHOAATeNbHOE 3aKpenieHne NoHATUS KHaCUane»
M ero yroJloBHO-NPaBOBbIX XapaKTepUCTUK B Yro-
NOBHOM Kopaekce P®, a Takxxe BHeCeHWe nonpasok
B OonpeaeneHHble CTaTbu KoAekca, NMbo aetanbHoe
pa3bscHeHue BepxosHoro Cyaa no gaHHOMY BoO-
MpocCy, YTO 3HAYUTENBHO YyNPOCTMNIO Bbl Mpoueaypy
KBaNMdUKaLMKU NPeCTYNNEeHMMN, CBA3AHHbIX C HaCK-
JIMEM B NPECTYNNIEHUSAX MPOTUB KOHCTUTYLLMOHHBIX
npas 1 cBO6OA YenoBeka M rpaxaaHuHa.

Ewe ogHUM feiCTBEHHBIM MHCTPYMEHTOM B pe-
LUEeHMWU OaHHOM NpobieMbl MOrNo 6bl CTaTb 3a-
KpenneHue AN KKA0ro CoCTaBa NpecTynyieHns
ero kateropuu. To eCTb KaKoe UMEHHO Hacuue
nofpa3yMeBaeTCs AaHHbIM COCTaBOM: He OnacHoe
LNS KU3HWM UK 300POBbS MM OMacHoe. Tak Kak
npu KBannduKauumn Buaa NpecTynieHns BaxHo
YUYUTbIBATb, KAKOE UMEHHO HacKU/IMe UMENo Me-
CTO 6bITb: GU3MYECKOEe MNU NCUXUYECKOE, U He
LOMNYyCKaTb NOAMEHbl TAaKMUX ONpeaeneHunn, Kak
KHACUAME®, KMPUHYXOEHUE» U KMTOHYXAEHUEN.

Kak oauH 13 BapMaHTOB pelleHus npobnemol,
CBSI3aHHOW C onpeaeneHnem KaTeropmum npectynne-
HKs, HeobxoaAMMO pa3paboTaTb 06y LENOCTHYHO
eAMHYI0 KOHLenuuo Hacunus. He Tonbko npaso-
BeAbl, y4eHble, a TaKXKe NPaKTUKYOLWME IOpUCTbI,
CYyAbM, afBOKaTbl AOMXHbI BHECTM CBOM BKNaA,
B CO34aHMe AAHHOM KOHUenuuu, kotopas byaer
3HAYMTENbHO ynpowaTb paboTy cyaen. BaxHo
BKJ/IHOUMUTH B OOLLYIO LLEOCTHYI0 eAUHYI0 KOHLen-
LMI0 HACUNUA eANHYI0 KNAcCUPUKALMIO BULOB U CO-
LEePXaHWUA HACUNUS, KNTOYEBblE TEPMUHBI, obuiee
eaMHOoe ObOLENPUHATOE KMOHATUAY. TEM CaMbIM
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[aHHas KOHLenuMsa no3BoanuT CO34aTb €AUHYIO
CUCTEMY HAaCUNbCTBEHHbIX NPECTYNAEHWI U n3be-
aTb NPOTUBOPEYUI B PELIEHUMN NOAOGHbIX AeN.

BbiBOAbI

YunTbiBas 3KCNEPTHbIE MHEHUS U CTAaTUCTUYECKME
OaHHble calTa cynebHoro genaprameHTa npu Bep-
xoBHOM CoBeTe P® no konn4yecTBy npectynfieHui
NPOTUB KOHCTUTYLMOHHbIX NpaB M cB0o6OL Yeno-
BEKa M rpakaaHWHa, coaepxallmx yronoBHO-MNpa-
BOBOE MOHSATME HACKUUS, MOXHO CAEeNaTb BbIBOS
0 TOM, YTO NpobneMa KBanuduUKau1MmM CocTaBa

npecTynaeHMsa B 4aHHOM obnactu cywectsyet. OT-
CYTCTBME €QMHOr0 3aKpernyieHUst MOHATUS HaCUUS
M NOSICHEHMI B HOPMATMBHO-NpaBoBoK 6ase ang
NpaBuAbHOW KBanu@puKaumMm coctaBa npecryn-
NeHUs rOBOPUT O TOM, YTO AAHHbIK BONPOC NOKa
LeTanbHO He U3yYeH M Hyxaaetca B bonee cuc-
TEMHOM aHanu3e u gopabotke. [lng ero peweHus
Ha 3aKOHOA4ATENbHOM YPOBHE MYyTEM BHECEHMUS
nonpaBoK B onpefeneHHble CTaTbW KOAEKCa, 3a-
KpenneHus NoOHATUS «HACUIME» U €ro YroNoBHO-
MpaBOBbIX XapakTePUCTUK B YTONOBHOM Koaekce
P® notpebyeTcs Bpems.
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